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cause, it is within the power of Congress 
to give the Circuit Courts jurisdiction of 
that cause, although other questions of 
fact or of law may be involved in it." 

When an indictment for murder is 
removed to the federal court for trial 
under this act, the accused is called upon 
to answer the offence as defined by the 
laws of the state where it was com- 
mitted: Georgia v. 0' Grady, 3 Woods 
496. The right of removal in cases 
arising under this branch of the law is 
also elaborately discussed by the Supreme 
Court in Tennessee v. Davis, 10 Otto 
258, and Strauder v. West Virginia, 10 
Id. 303. 

In conclusion, we may notice the case 
of the People's Bank v. Winslow (U. S. 
8. C, Oct. Term 1880, not yet reported), 
where the court reiterated the well-estab- 
lished principle that the consent of the 
parties cannot give jurisdiction in a case 



where the requisite citizenship or subject 
matter does not exist ; but in that partic- 
ular case, which was a suit instituted in 
a state court, but directly affecting the 
receiver of a railroad appointed by the 
federal court, the right of removal was 
sustained, Mr. Justice Miller, saying, 
" The jurisdiction of the United States 
court does not here depend on the 
citizenship of the parties, but on the 
subject-matter of the litigation. That 
was in the actual possession of that court 
when the state court attempted to levy 
its writ of attachment on the property. 
It was for the court having such posses- 
sion to determine how far it would per- 
mit any other court to interfere with that 
possession, and what effect it would give 
to the attempt of another court to seize 
the property so under its control." 

Richard C. Dale. 



Court of Appeals of New York. 
MARY E. HYNES bt al. v. KATE McDERMOTT et al. 

By the law of New York marriage is a civil contract, and may be created by an 
agreement per verba de presenti, without any required form or ceremony. 

Evidence of cohabitation, acknowledgment and reputation, will be sufficient to 
enable a court to presume an actual marriage in the beginning. 

Whether acts sufficient to constitute a marriage by the laws of New York, done 
in a foreign state, by the laws of which they would not be sufficient, will be held to 
constitute a valid marriage in New York, not decided. 

But in the absence of evidence of the law of the foreign state, the courts of New 
York will not presume it to be different from the law of New York. 

Whether a vessel on the high seas carries with it the marriage law of its nation* 
ality, not decided. 

An expert in handwriting when testifying only from a comparison of hands, 
should have before him in court both the writings as to which he speaks and those 
from which he speaks. 

Photographic copies of originals not produced in evidence before the jury are not 
admissible as foundation for, a comparison of hands, especially in the absence of 
proof of the details of the process by which they were taken, and the accuracy of the 

work. 

Testimony as to handwriting is testimony of opinion. Any person acquainted 
with it may give his opinion, and the acquaintance need not be from seeing the per- 
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son write ; it is sufficient if the writing was seen under such circumstances as to pre- 
clude doubt that it was genuine. 

A witness will not be permitted to testify upon a question of handwriting if the 
standards upon which he has formed his opinion hare been selected by, or in the 
interest of the party calling him. 

Books professing to contain the laws of a foreign country, but not published by 
the gOTeniment thereof or under its express sanction, cannot be received as evidence 
of the law of such foreign country, even though supported by the opinion of an ex- 
pert, founded on reason and the reputation of the writer, that they do contain such 
laws. 

Presumptions as to continuance of state of facts proved to have existed at a time 
anterior to that in question (as e. g. the statute law of a foreign state) discussed. 

Error to Common Pleas of the county of New York. The 
action was ejectment by respondents, who claimed to be the widow 
and children of W. R. Hynes. The opinion of the court below 
will be found in 19 American Law Register, N. S., 219. 

J. If. Drake, for appellants. 

J. M. Qhoate and W. H. Secor (with whom was Hugh Weiijht- 
man, an English barrister, consulted as special expert on the law 
of marriage). 

The opinion of the court was delivered by 

Folger, C. J. — Whether plaintiffs below are the widow and 
children respectively, of William R. Hynes, depends upon the 
validity as a marriage contract of what took place in his lifetime 
between the intestate and the plaintiff, who now claims to be his 
widow, and at times before the birth of the other plaintiffs. Enough 
took place at those times, if it had been done in the territory of 
this state, to have made a valid contract of marriage. Enough 
took place afterward to furnish a presumption, under the laws of 
this state, of a prior legally formed and subsisting marriage relation. 
By the law of this state a man and a woman who are competent to 
marry each other, without going before a minister or magistrate, 
without the presence of any person as a witness, with no previous 
public notice given, with no form or ceremony, civil or religious, 
and with no record or written evidence of the act kept, and merely 
by words of present contract between them, may take upon them- 
selves the relation of husband and wife, and be bound to themselves, 
to the state and to society as such ; and if after that the marriage 
is denied, proof of actual cohabitation as husband and wife, 
acknowledgment and recognition of each other to friends and 
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acquaintances and the public as such, and the general reputation 
thereof, will enable a court to presume that there was in the begin- 
ning an actual and bona fide marriage : Brinkley v. Brinkley, 50 
N. Y. 184, and cases there cited. 

But what passed between the intestate and the adult plaintiff 
took place out of the territory of this state. Part of it took place 
upon English soil, and it is conceded that it did not make a lawful 
marriage according to the laws of England. Part of it took place 
upon the sea, in a vessel coming from an English port and crossing 
the channel to a French port. Part of it took place in France. 

In some state of the case here might come in the question, 
whether, if the acts which would make a valid marriage when done 
in this state are done outside its bounds, and not in accordance with 
the law of the place where done, they will make a relation which 
will be upheld as a valid marriage by the laws of this state. 

But this question we need not decide. There is no proof of what 
is the law of marriage in France, and we will not presume that it 
is different from that of this state : Monroe v. Douglas, 5 N. Y. 
447 ; Savage v. O'JSTeil, 44 Id. 298. There is no proof of the 
nationality of the vessel in which the parties crossed the channel, 
and we will not presume that it was that of a country whose law 
of marriage has been proved in this case to be different from that 
of this state, even if we are required to hold that a vessel on the 
seas has with it the law of marriage of the nation whose flag it 
flies. There was enough in the testimony of what took place 
between the parties at sea, and between them, their friends, 
acquaintances and the public, while they were in France, to sustain 
the verdict of the jury, that they were husband and wife in accord- 
ance with the law of this state : United States Trust Co., Receiver, 
v. Harris, 2 Bosw. 75. 

Though they cohabited in England before crossing the channel, 
the testimony, while it does not prove a marriage in accord with 
English law, shows enough for a jury to find therefrom that there 
was the purpose and form of marriage, that there was a refusal on 
the part of the woman to commence a meretricious cohabitation, 
and a yielding on the part of the intestate to her demand for mar- 
riage before cohabitation should be had. 

A marriage having been thus found on proof enough to sustain 
the verdict, the legitimacy of the minor plaintiffs, as the sons of 
the intestate, is beyond dispute in the case at this time. The 
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judgment for the plaintiffs is to be sustained, unless error is shown 
by some of the other points made by the defendants. * * * [Here 
the opinion proceeded to dispose of some minor exceptions, not of 
general interest.] 

The court did not allow the witness, Loader, to testify, that the 
handwriting of the signature to the lease of the premises in Leverton 
street was that of the adult plaintiff. The witness had never seen 
her write ; he had no knowledge of her handwriting, save that got 
by looking upon two writings other than the signature to the lease, 
which other writings she had acknowledged in his presence, and 
with the writings then before them, to have been penned by her. 
Those other writings were two signatures of names of persons, and 
one written name of a place of residence, as shown by a signature 
book kept by a bank at which she had opened two accounts of 
money deposited by her. These writings were not in evidence in 
the case — that is, they were not produced before the jury, and 
kept in court throughout the trial. The witness who controlled 
them was examined beyond the seas on commission. He produced 
them before the commissioner, but refused to part with them. 
Copies were taken in manuscript by the commissioner and annexed 
to the deposition of the witness. The witness, Loader, was pre- 
sented to the court as doubly competent to speak on an issue as to 
the genuineness of handwriting as an expert, and as having per- 
sonal knowledge of the handwriting of the adult plaintiff. 

It does not appear from the case that the trial court determined 
whether he was qualified to speak as an expert. We will assume 
that he was, and that had the trial court thought it needful to pass 
upon the question, it would have held that he was ; yet, in our 
judgment, it was not proper to receive his testimony as that of an 
expert, and by a comparison of handwritings. An expert in hand- 
writing, when speaking as a witness, only from a comparison of 
handwriting — that is, with two pieces of it in juxtaposition under 
his eye — should have before him in court the writing to which he 
testifies and the writings from which he testifies, else there can be 
no intelligent examination of him, either in chief or cross, nor can 
there be fair means of meeting his testimony by that of other 
witnesses. This requirement is included in the rule that there can 
be no comparison of handwriting, unless the pieces of writing by 
which comparison is made are properly in evidence in the case for 
some purpose other than that of being compared: .Randolph v. 
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Loughlin, 48 N. Y. 456 ; Dubois v. Baker, 30 Id. 355 ; Miles 
v. Loomis, 75 Id. 288. The nearest approach to having before the 
witness at the trial, writings by which comparison had been or was 
to be made, was- the bringing of the photographic copies. There 
was no proof of the details of the process by which they were 
taken, nor as to accuracy of the work. We think that a comparison 
of a signature in dispute with such photographic copies of other 
writings, for the purpose of allowing an opinion from an expert as 
to the character of the signature as real or feigned, when the 
originals from which the copies are made are not brought before 
the jury, and may not be shown to other witnesses, ought not to be 
permitted. Photographs that have been taken of persons found 
dead have been admitted in evidence in this state in aid of other 
proofs of identity, but not alone. They were characterized as 
slight evidence in addition to other and more reliable testimony : 
Buloff v. People, 45 N. Y. 213. A photographic picture was 
more unreservedly admitted as evidence upon the question of 
identity of person in Udder zook v. Commonwealth, 76 Penn. St. 
340, and in another case, when the genuine signature and the 
disputed signature were both brought into court, magnified photo- 
graphic copies of each, together with the originals, were submitted 
to the inspection of the jury, and it was held not to have been error : 
Marcy v. Barnes, 16 Gray 162. But copies of letters in a let- 
ter book, produced by impress or by a machine, have been rejected : 
Commonwealth v. Eastman, 1 Cush. 189. It would be carrying 
the matter much further to permit an expert to compare photo- 
graphic copies of signatures, and therefrom to testify as to the 
genuineness of a disputed signature. We may recognise that the 
photographic process is ruled by general laws that are uniform in 
their operation, and that, almost without exception, a likeness is 
brought forth of the object set before the camera. Still, somewhat 
for exact likeness will depend upon the adjustment of the machinery, 
upon the atmospheric conditions and the skill of the manipulator, 
and in so delicate a matter as the reaching of judicial results by 
the comparison of writings through the testimony of experts, it 
ought to be required that the witness should exercise his acumen 
upon the thing itself which is to be the basis of his judgment ; and 
still more, that the thing itself should be at hand, to be put under 
the eye of other witnesses for the trial upon it of their skill. The 
certainty of expert testimony in these cases is not so well assured 
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as that we can afford to let in the hazard of error or differences in 
copying, though it be done by howsoever a scientific process ; 
besides, as before said, there was no proof here of the manner and 
exactness of the photographic method used. It was right not to 
receive Loader's evidence as that of an expert. 

The witness was also offered as one having acquaintance with 
the handwriting of the adult plaintiff. All his means of knowl- 
edge have been stated. The testimony was finally rejected after 
the objection made to it that it was a collateral fact whether the 
lease was signed by the plaintiff, and that the defendants had proved 
by her that she had not signed it. The objection is not well put 
in claiming that the defendants proved by the plaintiff that she 
did not sign the lease. At one time she said she did not recognise 
the signature to it as hers, but she would not say it was not hers, 
while she would not admit that it was. At another time she was 
explicit in denial ; but her testimony on this head was not conclu- 
sive. Neither can we assent that the fact sought to be proved was 
a collateral fact in a sense that precluded the defendants from 
offering any other testimony upon it than that of the plaintiff her- 
self. She was the witness of the defendants, to be sure, and they 
could not impeach her. But if she was mistaken in her testimony, 
or forgetful, so that she could not speak as to a matter, the defend- 
ants were not shut out from proving the fact, if material, by other 
witnesses. It was material, if this plaintiff, during the time that, 
as she now claims, she was the wife of Hynes and entitled and 
bound to bear his name, was entering into written contracts in 
another name, which was that of the wife or widow still unmar- 
ried of another man. The testimony offered tended to prove that; 
we think, therefore, that that objection was not good. The prior 
objection was, in effect, that Loader had not shown that he was 
acquainted with the signature of the" plaintiff. Testimony as to 
handwriting is testimony of opinion. Any person acquainted 
with it may be permitted to give his opinion of it. The acquaint- 
ance need not come from having seen the person write. It may 
be formed from seeing writing under such circumstances as put it 
beyond doubt that it was a true signature. In this case the wit- 
ness Loader had seen writing admitted by the plaintiff to be hers ; 
thus he had seen her genuine handwriting. If the case was not 
so confined as that the correctness of the holding at the Circuit 
would hang upon whether the view of one piece of genuine hand- 
Vol. XXIX.— 7 
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writing would qualify one to speak as a witness as to the genuineness 
of another and a disputed signature, we find authority to show that 
a holding rejecting the testimony would be incorrect : Hammond 
v. Varian, 54 N. Y. 398 ; Qarrelh v. Alexander, 4 Esp. Cas. 37. 
The competency of a witness is not determined by the degree of 
his knowledge. If he has had means of becoming acquainted 
with the handwriting in question, he is competent to speak, and 
the weight of his testimony is for the jury. The objection, how- 
ever, was broader than that, and covered all the circumstances in 
which Loader had been placed with regard to this handwriting. 
It appeared that he was, by calling, a private detective, and had 
gone to England as such in the employ of the defendants after the 
commencement of this action ; that it. was while in the pursuit of 
evidence against the plaintiffs that he learned of this bank-book 
writing, and while engaged in taking the evidence, in behalf of 
the defendants, of a witness, on commission, that he saw the writ- 
ing, and heard the admission of the plaintiff that it was made by 
her. His acquaintance with her handwriting was from an examin- 
ation of these two pieces of it, and it was formed while he was a 
hired agent in quest of testimony with which to combat the plain- 
tiff's case, and of testimony to be made from the handwriting of 
the adult plaintiff. It is not to be distinguished from a case of 
genuine writings furnished to a person to enable him to become a 
witness to a disputed signature. It is clear that if the genuine 
writings had been made or chosen for his inspection by the party 
who called him as a witness so as to qualify him to speak, his testi- 
mony to be based upon an acquaintance got from view of them 
would not be received : Stranger v. Searle, 1 Esp. 14 ; Tome v. 
Parkersburg Railroad Co., 39 Md. 36 ; and it has been held at 
Nisi Prius that when the acquaintance is formed from the view of 
writings admitted by the attorney of the writer to be genuine, the 
witness will not be allowed {Greaves v. Hunter, 2 C. & P. 477), 
though on the other hand, when the genuine writing from which 
the witness got his knowledge was to a paper filed in the cause by 
the opposite party, the testimony was allowed : Smith v. Sains- 
bury, 5 C. & P. 196. These cases exemplify how lacking in 
uniformity are the rulings on this matter, and how delicate a ques- 
tion it is to handle. The last two cases are not directly in point, 
inasmuch as it did not appear that the witness, when he saw the 
genuine writings, was seeking the means of making acquaintance, 
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so that he might testify therefrom. A difference between the case 
in hand and those cited from Espinasse and the Maryland Reports, 
is, that in the latter two the genuine signatures were made or 
chosen by the parties who wished it to appear to the witness that 
the disputed signature was unlike the genuine ones inspected by 
him, while in the former the genuine signature is used in the case, 
and is admitted to be genuine by the party against whom the wit- 
ness is called. Still it is a case of signatures selected in the 
interest of the party who calls the witness. They were pitched 
upon by the witness himself, who, in the hire of the party, had 
been sent in quest of hostile evidence, and that after the com- 
mencement of the action. All the stimulus upon, and all the 
impulses of his calling, were against impartiality in selection of 
specimens. The distinction is taken in the Fitzwalter Peerage 
Case, 10 CI. & Fin. 193, between the testimony of a witness, who, 
intending to be a witness, has inspected genuine documents for the 
purpose of forming an acquaintance with the characteristics of a 
certain handwriting, and that of one, who, in the course of busi- 
ness, without having in view the being a witness, has used the 
same documents and thus got an acquaintance. In our judgment 
the evidence is open to the objections that have been held fatal to 
testimony as to handwriting created post litem motam. We think 
that, upon all that transpired on the trial in the testimony of 
Loader and the objections made, the trial court did not err in 
ruling out the question. The legislature of this state has this year 
(Laws of 1880, c. 36), passed an act which is intended to allow 
proof of signature by comparison of handwritings, and which, 
perhaps, will forestall for the future much discussion of this topic. 
That statute, however, is probably yet to be the subject of judicial 
interpretation. 

The next point is that of the rejection of the offer to read from 
the books claimed to contain the law of France. It is well enough 
to consider it, though the result we reach is not so determinate as 
may be wished for. There were shown to the witness two volumes 
of a printed work, and a single volume of another work. He said 
that the two were the French Code, and that the three were all 
the French acts, the five Codes and State laws of France. The 
very books thus shown to him he saw then for the first time. He 
had been a practising lawyer in France from 1837 until 1862, and 
left that country in 1863. The date of the edition of the two 
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volumes was 1859. The date of the last edition was 1877. He 
said that they constituted a printed copy of the Code of Statutes 
of France, as they existed when he practised there ; that he had 
occassion to use, and did use, the printed statutes of France every 
day in the courts of that country, and that he had not the slightest 
doubt that the two volumes produced constituted a printed copy of 
the statutes or book which was commonly received by the judicial 
tribunals of France as evidence of the existing laws thereof; that 
he had no doubt it was an exact copy of the French law ; that it 
was the same thing, the only difference being in the notes of the 
author, M. Rogron. He would not say that that opinion was based 
upon an examination of the books, and did say that it was founded 
on reason. He first saw the volume in court on the day that he was 
examined, and had not looked into the books save at the title page; 
but he said that that very copy he would use before a French tri- 
bunal the first time he had an occasion to quote the French law, and 
that the work of M. Rogron would be received therein as proof of 
the existing law. We have here given all of the testimony of the 
witness. It will be seen that the books he had before him were the 
publication of a private person. They were not proven to have 
been published by the authority of France, nor does it appear that 
they purported so to have been. It was testified, however, that they 
were at the time spoken to by the witness received in the tribunals 
thereof as a proof of the then existing law. The old and the new 
Code provide in nearly the same terms for a mode of proving the 
statute law of a foreign country : old Code, sect. 426, new Code, 
sect. 942. The new Code also (sect. 962) permits the proof of an 
act according to the rules of the common law or by any other com- 
petent proof. We think that the testimony of this witness would 
not bring the offer to read the books within the rule of the com- 
mon law. As to what that is held to be in England, see Baron de 
Bode's Case, 8 Ad. & E. (N. S.) 208, 250, etseq.; Earl Nelson v. 
Lord Bridport, 8 Beavan 527 ; Sussex Peerage Case, 11 CI. & 
Fin. 85. 111. To prove the written law of a foreign state by a 
printed book purporting to contain it, though the book is sustained 
by the testimony of a witness familiar with the law, was not per- 
mitted, so far as we can find, in this state before the Codes : Pack- 
ard v. Hill, 2 Wend. 411; see s. c, Hill v. Packard, 5 Id. 
375. And again, it was held that to prove the statute law of a 
foreign state, there must be produced a copy authenticated there, 
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or a sworn copy : Lincoln v. Battelle, 6 Wend. 482, and such 
proof as was produced in our case, according to that decision, 
would not have been deemed equivalent to a sworn copy : Id., pp. 
483-4; CJianoinev. Fowler, 3 Wend. 173. Even if that testimony 
would meet the requirement of the new Code (sect. 942), for the 
time of which the witness spoke, from 1837, when he was first 
licensed to practice, until 1862, when he ceased to practice, a 
question arises. The period for the existing law of which the trial 
court was seeking was from a late day in June 1871, until the 
expiration of four weeks thereafter. It is claimed, however, that 
the law of France having been shown as it existed in 1862, we are 
to presume that it continued the same until the year 1871. Pre- 
sumptions of the continued existence of the same state of things 
arise when the things are continuous in their own nature. They 
are founded on the experienced continuance, immutability for a 
longer or shorter period, of human affairs. What may be presumed 
of one country and one state of society, may not so readily be 
presumed of another. Thus, at one time in England, it was held 
that it will not be intended that a man alters his trade or profes- 
sion, but by presumption he continues in it through life : Tuthil 
v. Milton, Yelv. 158. It has been held that a partnership, an 
agency or a tenancy once shown to exist, is presumed to continue 
until it is proved to have been dissolved ; and so far has this been 
carried that where it was admitted that a partnership had been in 
existence in 1816, it was, in the absence of all evidence to the 
contrary, presumed to be still continuing in 1838 : Clark v. Alex- 
ander, 8 Scott (N. R.) 161, which seems to us an extreme carriage 
of the rule. Would it do in the United States to base judicial 
action on that presumption in the breadth of it as stated in those 
cases ? It has, indeed, been held, that the statute law of another 
state of this Union having been proven, it must be presumed to 
exist until shown by good evidence to have been repealed : Rayn- 
ham v. Canton, 3 Pick. 293. Statutes of our own state are read 
to the courts, and they stand as the law until a repealing statute is 
produced. This is, however, on the theory that the judges know 
what is the statute law of their own state, and need to hear it only 
to refresh their memory : Lincoln v. Battelle, mpra, p. 483. It 
may be that if the question was before us, whether in a case pre- 
senting it, that presumption should be made, we would feel obliged 
to make it. But then, even, there would arise the query whether, 
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by a true interpretation of the Code (sect. 942), it must not be held 
to require that, as the existing law which may be proved is the 
law existing at the very time of the transaction that is in contro- 
versy, the proof to be received must be addressed directly to that 
time, and show by direct assertion that there was the book of 
statute laws now produced admitted in the judicial tribunals of the 
foreign country as evidence of its law. 

It will not fail to be noticed that the witness had not read these 
very books, nor a page of them, save the title page. It must have 
struck the circuit judge, as it strikes, us, as difficult to conceive 
how one could testify that the contents of these books, issued from 
the press as a venture of private business, without the impress of 
public or official authority, contained the law of France as it existed 
at any given time, when he knew not from perusal what were the 
contents of the books. It is to be noticed further of one of them 
that it was issued in the year of 1877. It is impossible that this 
book, or a book of the same edition, could have been used in 
1862, and prior thereto, before the judicial tribunals of France, as 
evidence to them of the existing law of that state; and, as the 
witness had not looked into the contents of the books, would not 
say that he had made an examination of them, and did say that he 
founded his opinion on reason, how could he satisfy the court that 
those contents had ever been spread before a French tribunal as 
evidence of the law ? The most of which the witness could satisfy 
the court by the testimony he gave was this : That the work of the 
author, whom he named, was usually received in the courts of 
France as containing its law. Whether these books were the work 
of that author the witness had not informed himself by a perusal 
of them. He knew no more of that than what the title page told 
him, assisted by his reason. Verily this is weak testimony on 
which to take printed books as evidence of foreign statute law, 
from the contents of them to draw material for an adjudication. 
Now though it is said by a text writer of repute (Tayler on Evi- 
dence 48, pp. 62, 63, 7th ed.) that in regard to foreign laws the 
functions of the judges and jury do not seem to be yet well distin- 
guished, still it seems that it is the duty of the court to decide as 
to the complete knowledge of the witness, and as to the admis- 
sibility of the documents by which, or as to which, he speaks: 
Bristow v. Sequeville, 5 Ex. Rep. 275 ; Sussex Peerage Case, 
supra ; Earl Nelson v. Lord Bridport, supra. That duty was on 
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the trial judge in our case, and we hesitate before we will say that 
he was in judicial error in not deeming this witness well enough 
informed of the contents of these books, or the books admissible as 
proof of French law. It is not plain that there was error in the 
ruling of the trial court. We are not compelled to pass definitely 
upon these questions. If it be determined or conceded that the 
marriage law of France, when the intestate and the adult plaintiff 
cohabited there, was not observed by them in making their mar- 
riage contract there, still the jury have found, as a specific verdict, 
that the parties did, while crossing the English Channel, enter into 
an agreement to take each other then and there as man and wife. 
As we have already said, so far as appears in this case, this was a 
valid contract of marriage under the laws of this state, and the 
general verdict of the jury is thus sustained : United States Trust 
Co., Receiver, v. Harris, supra. We need not, therefore, pass 
definitely upon the question raised by the offer of the defendants 
to read in evidence the book claimed to be the law of France in 
print. 

We now come to the allegation of error in the charge. The 
court charged the jury in substance, that though the transaction 
between the parties in England was not a valid act or contract of 
marriage by the laws of that country, yet that if Hynes was a 
citizen of this state, and did that act with the intention of mar- 
rying in accordance with the law of this state, and of bringing 
the woman to this country to live with him as his wife, there was 
the foundation of a valid marriage relation. The jury found, on 
specific questions put to them, that the facts were in accordance 
with the suppositions put in the charge. The defendants duly 
excepted. This exception we do not deem it necessary to consider. 
If the propositions stated in the charge be wrong, yet the jury 
have by other specific findings established such facts in the case as 
must uphold their general finding, that the adult plaintiff was the 
wife of Hynes. * * * [The rest of the opinion is upon matters 
not of general interest.] 

In the foregoing case the court has, 44 Id. 298." And again: "It is con- 
perhaps prudently, contented itself with ceded," say the court, that " what passed 
a negative decision. ' ' There is no proof between the intestate and the adult plain- 
of what is the law of marriage in France, tiff took place out of the territory of this 
and we will not presume that it is differ- state. Part of it took place on English 
ent from that of this state: Monroe r. soil, and it is conceded that it did not 
Douglass, 5N. Y. 447; Savage v. O'Neil, make a lawful marriage according to the 
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laws of England." This case therefore 
cannot be said to have established a pre- 
cedent, even in the state of New York, of 
the lex domicilii, in the case of marriage, 
prevailing over the lex loci, where the 
lex loci was proved. 

" By the law of this state," the court 
judicially remarks, " a man and a woman 
who are competent to marry each other, 
without going before a minister or mag- 
istrate, without the presence of any per- 
son as a witness, with no previous public 
notice given, with no form or ceremony, 
civil or religious, and with no record or 
written evidence of the act kept, and 
merely by words of present contract 
between them, may take upon themselves 
the relation of husband and wife, and be 
bound to themselves, to the state and 
to society as such ; and if, after that, 
marriage is denied, proof of actual co- 
habitation as husband and wife, acknowl- 
edgment and recognition of each other 
to friends and acquaintances and the 
public as such, and the general reputa- 
tion thereof, will enable a court to pre- 
sume that there was in the beginning an 
actual and bona fide marriage : Brinkley 
v. Brinkley, 50 N. Y. 184, and cases 
there cited." 

It will be observed that the court is 
very guarded, and careful not to com- 
mit itself to any proposition of an in- 
ternational character, but simply con- 
fines itself to negatively declining to 
presume the marriage law of France to 
be different from that of the state of 
New York, in the absence of evidence. 
So with regard to the nationality of the 
vessel on board of which the marriage 
relations were said to be renewed. The 
court will not presume, in the absence 
of proof, that the nationality of such ves- 
sel " was that of a country whose law of 
marriage has been proved in this case to 
be different from that of this state." 
"And this," adds the court, "even if 
we are required to hold that a vessel on 
the seas has with it the law of marriage 
of the nation whose flag it flies.' ' 



It will thus be seen that the opinion 
carefully and judiciously avoids the con- 
tention, which, " in some state of the 
case might come in," viz.: whether 
what took place out of the territory of 
New York state, " not being in accord- 
ance with the law of the place where 
done, will make a relation which will be 
upheld as a valid marriage by the laws 
of this state." Without speculating 
upon that proposition, or upon the ques- 
tion of how far the laws of any parti- 
cular country on the subject of marriage 
can be imported into a vessel flying that 
nation's flag on the high seas, it must be 
borne in mind that the marriage law of 
the state of New York is the ancient 
common law of all Christendom in all 
its original simplicity, equally the law 
of Holland as of England, of France as 
of Germany, of the Roman Catholic 
as of the Protestant churches, as it 
prevailed before the enactment of the 
decrees of the Council of Trent on the 
one hand, or the English or any other 
local marriage statutes on the other ; 
and that, therefore, the presumption in 
favor of the existence of the ancient 
universal common law, where not posi- 
tively proved to be abrogated in any 
country where once it prevailed, espe- 
cially in countries where the decrees of 
the Council of Trent have never been 
received, as in the case of Catholic 
France, or of Protestant England, is a 
logical sequence fully justifying the able 
opinion expressed in this case. Whether 
on land or at sea the ancient matrimo- 
nial law of all Christendom must be 
presumed to exist, unless proof be ad- 
duced to force a concession to the con- 
trary. But the case before us does not go 
to the extent of saying that the lex domi- 
cilii must prevail over the lex loci, for 
the lex domicilii in any country may be 
statute local law, whether ecclesiastical 
or civil, and, on the other hand, the lex 
loci may be the ancient primitive com- 
mon law of Christendom. For instance, 
an Englishman, domiciled in England, 
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might be married in New York, merely 
by words of present contract, in the 
simple and unattested form so lucidly 
expressed (perhaps not without a vein 
of quiet sarcasm upon such primitive 
simplicity), in the opinion in this case; 
but yet the marriage would be in accord- 
ance with the lex loci of New York, and 
not in accordance with the lex domicilii 
of the Englishman in question. Never- 
theless, the marriage would be valid. 
So, the lex loci of any particular state 
in the Union might be far removed from 
the simplicity of the common law, and 
in such case the presumption that the 
law of any foreign country coincided 
with such local artificial statutable law, 
would be somewhat too violent a conclu- 
sion to give validity to a marriage con- 
tracted by even a native-born domiciled 
citizen of such state in a foreign country, 
no proof being adduced of the require- 
ments of the matrimonial law in such 
foreign country ; but yet sufficient proof 
being supplied that the requirements of 
the lex domicilii alone were complied 
with. It is the fact of New York state 
having retained the matrimonial common 
law, which once prevailed throughout 
Christendom, that justifies the presump- 
tion that such is still in existence else- 
where, unless specific proof is adduced 
to the contrary. The question is simply 
of legal presumption, and any modern 
legislation tending to alter or impair the 
basis upon which that presumption rests, 
at once destroys the very superstructure 
thus built upon it. The English courts 
have gone perhaps as far as possible in 
giving effect to the lex domicilii without 
creating confusion or disregarding the 
comity of nations. They have recently 
adjudged that the law of the domicile 
of the parties must decide the incidents, 
but the validity of the marriage itself 
most be judged of by the law of the coun- 
try where celebrated. In other words, 
that the ceremonial of the lex loci must 
be complied with as a test of validity : 
Briggs v. Briggs, Law Rep., 5 Probate 
Vol. XXIX— 8 



& Divorce 163 ; Harvey v. Farnie, Id 
153. 

In almost every case where a country 
has superadded to the simplicity of the 
common law of marriage and created a 
new lex domicilii it would be impossible 
to comply, in a foreign country, with 
the home requirements for want of the 
prescribed machinery ; for instance, a 
domiciled Englishman could not be mar- 
ried in New York state according to the 
law of his domicile, for that law pre- 
scribes a clergyman of the Church of 
England officiating in an English church 
of the establishment, after banns or 
license, except in the case of special 
license, granted by the Archbishop of 
Canterbury alone, dispensing with all 
other requirements than the presence of 
the clergyman. How then could this 
condition of the Englishman's law of 
domicile be carried with him elsewhere f 
The only other mode of celebrating mar- 
riage in England is by a purely civil 
ceremony in the presence of a registrar 
or his representatives at his office, or 
after certificate or license, as the case 
may be, in a building duly licensed for 
the celebration. How then could that 
process be effected in a foreign country f 
And yet this is the Englishman's law of 
domicile. But let us hear what Sir C. 
Cbesswell, the former judge of the 
English Matrimonial Court, says on this 
subject of domicile, in Simonin v. Mallac, 
2 Sw. & Tr. 67 : " Every nation has a 
right to impose on its own subjects re- 
strictions and prohibitions as to entering 
into marriage contracts, either within or 
without its own territories ; and if its 
subjects sustain hardship in consequence 
of. those restrictions, their nations must 
bear the blame ; but what right has one 
independent nation to call upon another 
nation equally independent to surrender 
its own laws in order to give effect to 
such restrictions and prohibitions ? If 
there be any such law it must be found 
in the law of nations, that law ' to which 
all nations have consented, or to which 
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they must be presumed to consent, for 
the common benefit and advantage.' 
***** Parties contracting in any 
country are to be assumed to know, or 
to take the responsibility of not knowing, 
the law of that country. ****** 
Which law is to prevail ? to which coun- 
try is an English tribunal to pay the 
compliment of adopting its law ? As 
far as the law of nations is concerned, 
each must have an equal right to claim 
respect for its laws. Both cannot be 
observed ; would it not then be more just, 
and therefore more for the interest of all, 
that the law of that country should pre- 
vail which both are assumed to know 
and to agree to be bound by 1 Again, 
assume, that one of the parties is Eng- 
lish, would not an English subject have 
as strong a claim to the benefit of English 
law as a foreigner to the benefit of for- 
eign law ? But it may be said that in 
the case now before the court both parties 
are French, and therefore no such diffi- 
culty could arise." (Or, we will super- 
add, both parties might be agreeable that 
the foreign law should prevail.) " That 
is true," continues the learned judge, 
' ' but if once the principle of surrendering 
our own law to that of a foreign country 
is recognised, it would be followed with 
all its consequences ; the cases put are, 
therefore, a fair test as to the possibility 
of maintaining that by any comitas or 
jut gentium this court is bound to adopt 
the law of France as its guide." " This 
was the opinion," says Sir Jambs Han- 
sen, president, in Sottomayor v. De- 
Barros, reported in Am. Law Reg., 
February 1880, (N. S.) vol. 19, No. 2, 
p. 84, " of Sir C. Cresswell, Baron 
Channell and Justice Keating, con- 
stituting the full court which was at that 
time in the position of the Court of 
Appeal, and its decisions were only sub- 
ject to review by the House of Lords." 
tn the same case {Sottomayor v. DeBar- 
ros) Sir J. Hannen proceeds : " What 
have we to do, or, to be more correct, 
what have the English tribunals to do 



with what may be thought in other coun- 
tries on such a subject ?" 

It is true the learned judges in both 
these cases were speaking of foreign 
piohibitions on marriage, but their re- 
marks are equally applicable to the 
converse state of things. "Reasons 
may exist elsewhere," continues Sir J. 
Hannen, "why colored people and 
white should not intermarry, or why first 
cousins should not intermarry ; but what 
distinction can we properly draw be- 
tween those cases 1 Why are they not 
to be regarded in the same light here, 
namely, that as they are legally per- 
mitted by our law, we cannot recognise 
their prohibition by the laws of other 
countries as a reason why we should 
hold that such a marriage cannot be 
contracted here." Apply this reasoning 
to the converse of the proposition, and 
the logical sequence is adverse to the 
adoption of the principle of the lex 
domicilii. 

In two cases before referred to, viz. , 
Briggs v. Briggs, Law Rep., 5 Pro. & 
Div. 163, and Harvey v. Farnie, Id. 153, 
the domicile of the parties was allowed 
to govern the cases in judging of the 
validity or invalidity of a foreign di- 
vorce. Not that such is any new prin- 
ciple. The same principle was enunci- 
ated in Lolley's Case, Russ. & Ryl. C. 
C. 237, a. D. 1812 ; but, however the 
laws of domicile may operate in dealing 
with subsequent incidents of marriage, 
" the laws of each nation lay down the 
form and solemnities, a compliance with 
which shall be deemed the only criterion 
of the intention to enter into the con- 
tract." Per Lord Brougham, in War- 
render v. Warrender, 2 CI. & Fin. 488. 
If it were otherwise, and two foreigners 
from two dffferent countries, each having 
a different lex domicilii, assumed to enter 
into a matrimonial contract in a third 
country foreign to both of them, without 
complying with the lex loci of that coun- 
try, which of the three laws is to pre- 
vail? As has been before said, in 
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discussing this same case of Hynes v. 
McDermott, in the Am. Law Reg., April 
1880 (N. S.), vol. 19, No. 4, p. 226, 
there is some analogy between the posi- 
tion of a contract within the Statute of 
Frauds and a common-law marriage not 
in accordance with the English Marriage 
Acts, or with the existing lex loci of any 
particular country. It was held in a 
recent case before the English High 
Court of Justice, viz., Brittain v. Ros- 
siter, 18 Am. Law Reg. (N. S.), 716, 
that a verbal contract was not made 
absolutely void by the Statute of Frauds, 
but was an existing contract, though not 
enforceable. As was said on that occa- 
sion by Brett, L. J., " There is a con- 
tract but no person can be charged upon 
it in a court of law." And so in Leroux 
v. Brown, 12 C. B. 801, Jervis, C. J., 
and Madle, J., were of a clear opinion 
that " a contract made in words, which 
is within the 4th section of the Statute 
of Frauds, is not void because it has not 
been reduced into writing, but only that 
it cannot be enforced, nor anything de- 
pending on it, in any English court of 
law." So, in the case of Brittain v. 
Rossiter, Cotton, L. J., says, "I am 
of opinion that under the statute the 
verbal contract was an existing contract, 
but was not enforceable." Thesiger, 
L. J., confirms this view: "I think it 
clear that it is not void for all purposes, 
and it is a real existing contract, though 
not enforceable. * * * When a contract 
is not enforceable within the Statute of 
Frauds, it is still an existing contract." 
To the same effect is Townsend v. Har- 
graves, 118 Mass. 325. "The statute 
presupposes an existing lawful con- 
tract ; it affects the remedy only as 
between the parties, and not $he validity 
of the contract itself." So, a common- 
law marriage, though not enforceable in 
a particular country, as coming within a 
particular statute, may, nevertheless, be 
not the less a marriage contract and 
recognisable in the land of the domicile 
of the parties, and indeed all over the 



world, with the exception referred to. 
But yet this conflict of law is the very 
difficulty from which the comitas or jus 
gentium offers an escape, otherwise, not 
only every foreign nation, but every 
separate state of the American Union 
may have its own distinct lex domicilii, 
which, unless of the most primitive cha- 
racter, it may be impossible to carry 
elsewhere, and if the lex loci is not to 
prevail, there remains no alternative but 
that which proverbially terminates be- 
tween the horns of a dilemma ; for, in 
the language of Sir C. Cresswell, 
' ' as far as the law of nations is con- 
cerned, each country must have an equal 
right to claim respect for its laws. Both 
cannot be observed." 

The decision in this case may proba- 
bly result in some legislative action by 
which record or written evidence of the 
act may be required, or, at least, a wit- 
ness of the transaction may be made an 
essential ingredient, and thus avoid the 
anomaly of interested uncorroborated 
testimony remaining unchallenged. It 
would indeed be quite impossible for a 
foreign country to make itself judicially 
acquainted with the matrimonial law of 
domicile in every country and state 
within the realm of Christendom. Each 
country can only insist upon the observ- 
ance of its own law in its own country, 
and upon due compliance with the lex 
loci must depend the recognition by that 
country of the validity of the marriage 
and the consequent legitimacy of the off- 
spring. If the lex domicilii is made the 
criterion in one country, and the lex lod 
in another, the conflict of law must re- 
sult in inextricable confusion — a mar- 
riage deemed valid in one country 
but invalid in another — children legiti- 
mate in one country but illegitimate in 
another. 

Of course there are exceptions to every 
rule. If the religion or the matrimonial 
rites in any country are such that they 
cannot be complied with by citizens of 
another country without doing a gross 
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yiolence to conscience, or without sub- 
mitting to unreasonable and perhaps 
degrading ceremonies and regulations, 
an exception may and has been permitted 
in favor of the application of the lex 
domicilii: Ruding v. Smith, 2 Hagg. 
Consis. Rep. 382 ; Scrimshire v. Scrim- 
shire, Id. 395. 

So also, perhaps, where the lex loci is 
disregarded, but not wilfully and know- 
ingly: 4 Geo. 4, c. 76, I 22. Such 
might well arise between foreigners, but 
if done fraudulently both parties must be 
cognisant of the fraud under this statute 
to vitiate the proceeding : Clowes v. 
Clowes, 3 Curteis 185, Arches Court of 
Canterbury 1842 ; Dormer v. Williams, 1 
Curteis 870 ; Rex v. Tibshelf, 1 B. &Ad. 
195 ; Rex v. Wroxtan, 4 Id. 640. Whe- 
ther, under the latter circumstances, the 
substitution of the lex domicilii for the 
lex loci would, the act being bona fide, in 
itself constitute a valid marriage by the 
laws of the country of the lex loci con- 
tractus, we need not now consider, as the 
question does not arise in the case before 
us. Suffice it to say the common-law 
marriage in England has never been 
formally abolished, but its celebration 
cannot be enforced by any court, nor 
cognisance taken of it, except, perhaps, 
under very peculiar circumstances, at 
least as far as British subjects are con- 
cerned. Even in the case of a common- 
law marriage the presence of a person in 
holy orders was always required : The 
Queen v. Millis, 10 CI. & Fin. 655. 

In the absence of any special legis- 
lation of any nation affecting vessels 
flying its flag on the high seas, the com- 
mon law of marriage would appear to 
be alone applicable : Phillimore, p. 377. 
Certainly the English statutes' on the 
subject relate only to England and 
Wales ; the Irish to Ireland, and Scot- 
land retains her common-law matrimo- 
nial jurisdiction. But as in the case 
before us the nationality of the vessel 
was not proved, it is unnecessary to enter 
Into the question of the lex loci of any 



particular nation, but we may add that 
according to the English Merchant Ship- 
ping Act (1854) 17 & 18 Vict., c. 
104, g 282 : " Every master of a ship 
for which an official log-book is hereby 
required, shall make or cause to be made 
therein entries of the following matters 
(that is to say)," inter alia, " every 
marriage taking place on board, with 
the name and ages of the parties." 
Although this requirement is merely di- 
rectory and the master might probably 
forfeit his certificate for any neglect in 
this respect, it is to some extent a safe- 
guard, bnt it is questionable whether it 
could be made so mandatory as to oper- 
ate as a sme qua non in determining the 
validity or invalidity of a marriage on 
the " high seas," which, says Phillimore, 
p. 977, " are not subject to the jurisdic- 
tion of any state." 

At all events the court, in the case 
before us, determined that " this question 
they need not decide," no nationality 
having been proved. The English stat- 
ute just referred to seems, however, to 
contemplate the possibility of a marriage 
on the high seas, which, in the absence 
of the requirements of the English mar- 
riage acts, can by no possibility be other 
than a marriage at common law of the 
most primitive kind, neither church, 
chapel, clergyman, registrar, nor regis- 
trar's office being found on board mer- 
chant vessels. And yet it has been 
deemed necessary to confirm by special 
Act of Parliament marriages which have 
been solemnized on board a British man 
of war on any foreign station, even by a 
minister in holy orders according to the 
rites of the Church of England or Ireland, 
or the United Church of England and 
Ireland, or by a minister of the Church 
of Scotland, and both or one of the par- 
ties being subjects or a subject of the 
realm: 12 & 13 Vict, c. 68, \ 20. 

There is an apparent difference be- 
tween the marriage law of Massachusetts 
and that of New York. In Commonwealth 
v. Munson, 127 Mass. 459, it was decided 
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that a contract by words of present operate as a timely warning. It was 

import bnt not in the presence of a mag- there held that a child, illegitimate ac- 

istrate or minister, although followed by cording to English law, but who was 

cohabitation, was no marriage. As the legitimate according to the laws of its 

rules regulating marriage are the subject domicile and of its parent's domicile, 

of state and not federal legislation, the cannot take under the Statute of Distri- 

conflict of laws though provoked abroad butions as one of the next of kin of an 

may eventuate in confusion worse con- intestate dying domiciled in England, 

founded at home. The word "children " in the Statute of 

A case recently decided in England, Distributions means children according 

Re Goodman's Trusts, 43 Law T. to the English law. 
Rep. (N. S.) p. 14, may, perhaps, Hugh Weightman. 

New York. 



Supreme Court of Pennsylvania. 
IRA CRAWFORD v. JOHN SCOVEL. 

A grantor in a deed may avoid his conveyance by proof that he was non compos 
mentis at the time of its execution. 

It is not necessary as a condition precedent that there should be an offer to pnj 
the grantee in statu quo, for the ground upon which the deed of an insane man is held 
voidable is not only his incapacity to make a valid sale, but also his incapacity 
prudently to manage and dispose of the proceeds of the sale. 

Whether the grantee upon disaffirmance by the grantor, can recover back the con- 
sideration paid, will depend on the circumstances and equities of the case. 

To enable a man to avoid a deed made by him while insane, he may sue in his 
own name and not by a committee, and he may prove insanity on the same terms as 
if he were defendant in the action, and plaintiff were supporting his case with the 
same deed. If at the trial he should appear insane, the court will treat him and 
his cause as it would any other plaintiff suffering under a like malady. 

Ejectment. At the trial, plaintiff haying proved title in him 
self defendant put in evidence a deed from plaintiff to him and 
rested. Plaintiff then offered to prove that he was insane at the 
time he signed the deed, that defendant knew of his insanity, and 
that the bargain was unconscionable and unfair. Objected to, as 
introducing a defence inadmissible against plaintiff's deed, viz., the 
defence of insanity ; also, because the offer was not full enough, in 
that before plaintiff can avoid the deed he must prove that he has 
offered to restore to defendant what he paid for the property. 
Objection sustained. Exception. 

Verdict for defendant by direction of the court, and judgment 
thereon ; whereupon plaintiff took this writ, assigning for error the 
action of the court in excluding the evidence aforesaid. 



